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IP Law Update          March 2013 

EU Unitary Patent: Facts ‐ Basics 
EU 1257/2012 of 17.12.2012 ‐ EU 1260/2012 of 17.12.2012 

Effec>ve date:  as of 01.01.2014 or rather 2015 upon ra>fica>on (13 states 
   including DE, FR, UK) 

States:    EU (25 countries except IT and ES – may change) 

EPO:     responsible body for examina>on 

Languages:  as so far with EPO  

L. a^er grant:  in case of dispute transla>on will have to be provided 

Opposi>on:  as so far with EPO 

Annui>es:    one annuity fee/several fold of na>onal fee 

   (<‐> EPO patent each na>onal validated state) 

EPO patent:  EU/EPO patent will exist in parallel 

   Applicant has choice 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EU Unitary Patent: Facts I ‐ Jurisdic6on 
Prosecu>on: European Patent Office responsible body 

Li>ga>on:     new courts will be established having jurisdic>on over   
    EPO and EU Unitary Patent (prerequisite for establishment of system) 

1st instance: local chambers: (infringement/nullity ac>on in reply to        
    infringement ac>on remains at local chambers‐referral to       
    central chamber possible) 
    1x Paris, 1x London, 1x NL,  

    4x DE (Dusseldorf, Mannheim, Hamburg, Munich)             
     regional chambers: may be formed by states wherein only few cases per year 

     one central chamber in Paris 

     (nullity ac>on/infringement ac>ons against foreigners possible) 

     w/ branches in Munich (engineering) and London (chemistry) 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EU Unitary Patent: Facts II – Jurisdic6on 
2nd instance:  appeal court in Luxembourg    

3rd instance:  will not exist – CJEU involvement to be seen 

Nullity ac>on:  s>ll on na>onal level possible (effect only na>onally) 

Bodies:    1st instance: three judges (mostly including technically   
   qualified judge) 
   2nd instance: three judges and two technical judges 

Languages:  language of patent, or of court while courts may offer   
   e.g. English 

Transi>on period:  probably 7 years with op>on to chose na>onal or   
   EU Unitary Patent court 

Opt‐out provision:  request to avoid EU Unitary Patent court and opt for   
   na>onal courts / opt‐in also possible (if no legal ac>on is pending)
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EU Unitary patent: prac6cal considera6ons 

 EP applica>ons with “right” >ming of grant can be extended as EU Unitary Patent – 
Applicants to consider >ming of grants 
 Li>ga>on prone patent applica>ons/patents should be considered for opt‐out/opt‐in 
depending on strength and relevant li>ga>on countries 
 Prosecu>on strategy to be planned with aim of EP or/and EU Unitary Patent 
depending on industry (pharmaceu>cals, chemistry, automo>ve, engineering, etc.) 
and country scope/annuity cost planning 
 EP and EU Unitary Patent will be needed in parallel to cover important non‐EU 
countries like Switzerland 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Swiss federal li6ga6on court: facts 
Established 01.01.2012 in St. Gallen/Switzerland 

Exclusive jurisdic>on for infringement and nullity ac>ons of patents CH or CH parts of 
EP patents 
Applies also for SPCs (Supplementary Protec>on Cer>ficates) 

Applies also to ownership or contractual issues regarding patents 

Judges:  

One responsible judge supplemented by two (or four) judges from pool of technical 
judges who are called in depending on technology concerned (=> 3 or 5 judges per 
case) 
Preliminary ac>ons can be decided by president of court as single judge 

Time of procedure:  

Short deadlines/total about 12 – 16M 1st instance//18‐24M two instances 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Swiss federal li6ga6on court: prac6cal considera6ons 

 Central procedure in all patent related cases 
 Legally and technically qualified judges guarantee good quality of verdicts 
 Fast procedure provides fast answer to par>es 
 Cost effec>ve proceedings 
 Alterna>ve for other European venues for li>ga>on 
 Alterna>ve to arrive at a pan‐European senlement 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Dr. rer. nat. Chris6an Helbig 
Founding Partner WAGNER + HELBIG Patentanwälte 
European, Swiss & German Patent AIorney 

Master in biology with majors in biochemistry, organic chemistry, geneMcs &  
microbiology, Ph.D. from the Neurochemistry department of  
Max‐Planck‐InsMtute MarMnsried in the field of neuroscience/neurotrophic factors. 
Postdoc with Genentech, Inc. South San Francisco, Neuroscience department 

In the IP profession since 1996, licensed since 2000 
2010 founding partner of WAGNER + HELBIG München ‐ Genève 
Focus on patent prosecuMon, opinion work (FTO, invalidity, patentability opinions), 
EPO opposiMons and appeals in the field of cell cultures, cell media, molecular biology,  
small molecules, diagnosMcs, medical devices, rapid prototyping 
Contact: Geneva Office | + 41 22 362 4260 | helbig@wahe‐patent.com 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Disclaimer: This communica>on is intended for general informa>on purposes and as a service to clients and friends of WAGNER + 
HELBIG Patentanwälte. This communica>on should not be construed as legal advice or a legal opinion on any specific facts or 
circumstances, nor does it claim completeness of the described cases and it does not create an anorney‐client rela>onship. 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